May 8, 1995

M. Gene T. Kita
[ home address del et ed]

Dear M. Ckita:
Re: Nanes and Qualifications of Unpaid DHRD Consultants

This is in response to your letter to the Ofice of
Information Practices ("O P") dated Decenber 1, 1992. In your
letter to the AP, you requested an advisory opinion regarding
your right to inspect and copy governnent records that contain
the nane and qualifications of an unpaid consultant who assisted
t he Departnent of Human Resources Devel opnent ("DHRD') in
review ng your application for enploynment with the State.

| SSUE PRESENTED

Whet her, under the Uniform I nformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"),
government records that reveal the nanmes and qualifications of
unpaid consultants ("consultants") who assist DHRD in review ng
applications for State civil service positions nust be nade
avai l abl e for public inspection and copyi ng.

BRI EF _ANSWER

Yes. Based upon our review of the U PA s exceptions to
requi red agency disclosure in section 92F-13, Hawaii Revi sed
Statutes, we do not believe that any of these exceptions would
permt DHRD to withhold public access to the identities and
qualifications of consultants who assist DHRD in review ng job
applications for civil service positions.

In determ ning whether the U PA' s exception for information
which, if disclosed, would result in a "clearly unwarranted
i nvasi on of personal privacy," we note that under section
92F-12(a)(14), Hawaii Revised Statutes, the nanme, educational
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background, all previous enploynent, and present governnent

enpl oynment information of present or former agency officers or
enpl oyees is specifically nmade public under the UPA See QP
Op. Ltr. No. 94-9 (May 16, 1994) (nongovernnental work experience
of agency officers and enployees is also public under section
92F-12(a)(14), Hawaii Revised Statutes). |In addition, section
92F-12(a)(10), Hawaii Revised Statutes, specifically requires
that an agency make publicly available the follow ng information
concerning contract hires and consultants enpl oyed by a

gover nnment agency: the contract, the anmount of conpensation, the
duration of the contract, and the objectives of the contract.

We realize that DHRD consultants in question are unpaid and,
therefore, do not have a contract with DHRD. Mbreover, as for
nongover nnental DHRD consul tants, section 92F-14(b)(5), Hawaii
Revi sed Statutes, provides that individuals have a significant
privacy interest in "[i]nformation relating to an individual's
nongover nnent al enpl oynent hi story except as necessary to
denonstrate conpliance with requirenents for a particular
government position."™ In our opinion, public disclosure of the
consul tants' enploynent history, including their nongovernnental
enpl oynent history which is relevant to their consultant work, is
necessary to denonstrate that the consultants are qualified to
provi de governnment agencies with specialized information in the
agency's deci sionmaki ng process. Thus, in the absence of a
significant privacy interest, we believe that the public interest
in the disclosure of this information outwei ghs any privacy
interests of the DHRD consultants, and the disclosure of their
identities and their nongovernnental enploynent history would not
result in a "clearly unwarranted invasi on of personal privacy."

Haw. Rev. Stat. § 92F-13(1) (Supp. 1992).

In addition, we find that information concerning the unpaid
DHRD consultants' identities and qualifications is not protected
by the common | aw "deliberative process privilege." This
privilege usually applies to protect the predecisional opinions
and recomendations that are a part of an agency's deci sion-
maki ng process in order to pronote candid and frank
communi cations within or between agencies. Because the requested
information involves only the nanmes and qualifications of the
consul tants, and woul d not disclose any predecisional or
del i berative comuni cati ons between the unpaid consultants and
DHRD, we believe that the "deliberative process privilege" does
not apply to protect the information you have sought.
Specifically, we believe that information concerning the nane,
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educati onal background, previous enploynent, as well as any
certifications or awards the consultant has received is not

i nformati on which "nust be confidential in order for the
government to avoid the frustration of a |egitinmate governnent
function” under section 92F-13(3), Hawaii Revised Statutes.

Accordingly, we believe that, under the U PA the nanmes and
qualifications of DHRD consultants, paid or unpaid, both
government enpl oyees as well as private sector enployees, nust be
publicly disclosed upon request.

FACTS

DHRD frequently utilizes consultants when review ng civil
service applications submtted to DHRD. These consultants are
specialists in their particular fields, and they assi st DHRD by
perform ng various specialized functions such as drafting test
guestions and answers, grading tests, explaining to DHRD
personnel any specialized term nol ogy used by applicants, and
eval uati ng whet her an applicant's work experience can be
substituted for educational requirenents for the position.
However, the role of the consultants in DHRD s application review
process is limted to the above activities. Consultants do not
provi de DHRD wi th opi nions or reconmmendati ons concerni ng whet her
to hire a particular applicant.

The consultants used by DHRD provide their know edge and
expertise to DHRD as a professional courtesy. Thus, the
consultants fromthe private sector, as well as the consultants
who are State enpl oyees, are not paid for their services and
there are no contracts between DHRD and consul tants who perform
t hese functions. However, DHRD has inforned the O P that
i nformati on about the consultant's nane, educational background,
enpl oynent background, and any certifications that the consultant
may possess is maintained by DHRD in its files.

When a consultant's expertise is required, DHRD will contact
State departnent personnel officers to request the nanes of State
enpl oyees who have expertise or knowl edge in the particul ar
field. |If there are no State enployees who have this specialized
knowl edge, DHRD will seek individuals fromthe private sector.

In certain circunstances, the State enployee with the best

know edge in the particular field is currently enployed in the
sane office as the position which is being filled. 1In such a
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case, to avoid the appearance of favoritism DHRD generally wll
not ask the know edgeabl e enpl oyee for assistance. |Instead, DHRD
will attenpt to find another individual who has conparable
qualifications and who is further renoved fromthe position being
filled.

The consultants do not deci de whether an applicant is
accepted or rejected because such decisions are made solely by
DHRD enpl oyees. Nonet hel ess, DHRD believes that rejected
applicants may attenpt to contact the consultants for information
about the application review process or to harass the consultants
in the m staken belief that the information received by DHRD from
the consultants resulted in the rejection of the applicant.
Consequently, it is DHRD s policy not to disclose the nanmes of
the consultants. Further, DHRD will not disclose the
consultant's qualifications even wthout the consultant's nane
because it believes that the disclosure of this information m ght
enabl e an applicant to discover the consultant's identity.

In your civil service application for a position with the
State, you provided DHRD with informati on concerning your work
experience, which experience was to be substituted for the
m ni mrum educati onal requirenents for the position. The DHRD
contacted a consultant for assistance in assessing the
information provided in the applications received during the
recruitnment to fill this position. The consultant also provided
assi stance in evaluating work experience substitutions for the
m ni mum educati onal requirenents for the position. Follow ng
DHRD s revi ew of your application for the position, you contacted
DHRD and requested the nanme and qualifications of the consultant
who assisted DHRD in review ng the applications that DHRD
received. The DHRD deni ed your request. Although you have,

t hrough i ndependent neans, discovered the identity of the
consultant used in the recruitnment for the position, you have
requested the O P to provide you with an advi sory opi ni on
concerning the public's right to i nspect and copy gover nnent
records that reveal the names and qualifications of consultants
used by DHRD.

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA generally provides that "[a]ll governnent records
are open to public inspection unless access is restricted or
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closed by law" Haw. Rev. Stat. § 92F-11(a) (Supp. 1992).
Further, "[e]xcept as provided in section 92F- 13, each agency
upon request by any person shall make governnment records
avai |l abl e for inspection and copyi ng during regul ar busi ness

hours.”™ Haw. Rev. Stat. § 92F-11(b) (Supp. 1992).

Prelimnarily, we find that only two of the U PA exceptions
contained in section 92F-13, Hawaii Revised Statutes, are
applicable to the facts in this situation:

[ §92F- 13] Governnent records; exceptions to
general rule. This chapter shall not require
di scl osure of:

(1) Government records which, if disclosed,
woul d constitute a clearly unwarranted
i nvasi on of personal privacy;

(3) CGovernnent records that, by their
nature, nust be confidential in order
for the government to avoid the
frustration of a |legitinmate governnent
function; :

Haw. Rev. Stat. § 92F-13(1) and (3) (Supp. 1992).

W w || address each of the above-referenced U PA exceptions
separately.

1. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

To determ ne whet her the disclosure of information contained
in a governnent record would "constitute a clearly unwarranted
i nvasi on of personal privacy" under section 92F-13(1), Hawaili
Revised Statutes, it is necessary to apply the U PA s public
interest "balancing test." Section 92F-14(a), Hawaii Revised
Statutes, states that "[d]isclosure of a governnent record shal
not constitute a clearly unwarranted invasion of personal privacy
if the public interest in disclosure outweighs the privacy
interests of the individual."!

The legislative history states that "[o]nce a significant
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In section 92F-14(b), Hawaii Revised Statutes, the
Legi sl ature provi ded exanples of information in which an
i ndi vi dual possesses a significant privacy interest. None of the
exanples listed in section 92F-14(b), Hawaii Revi sed Statutes,
provi des that unpaid agency consultants have a significant
privacy interest in their identities as such. Wile section
92F-14(b), Hawaii Revised Statutes, does not purport to be an
exhaustive list, we do not believe that individuals who assi st
gover nment agency deci si onmaki ng have a "significant" privacy
interest in this fact. Thus, in our opinion, the disclosure of
t he nanes of the consultants would not constitute a "clearly
unwarranted i nvasi on of personal privacy" under section
92F-13(1), Hawaii Revised Statutes.

Further, we do not believe that DHRD consultants who are
gover nment enpl oyees have a significant privacy interest in their
qualifications. Under section 92F-12(a)(14), Hawaii Revi sed
Statutes, information about governnent enpl oyees, including their
"education and training background" and their "previous work
experience" are specifically made public.? See O P Op. Ltr. No.
94-9 (May 16, 1994) (previous work experience, including
nongover nnent al enpl oynent, of agency enpl oyees and officers is
publ i ¢ under Ul PA).

As for DHRD consultants who are not governnent enpl oyees, we
beli eve that under section 92F-14(b)(5), Hawaii Revi sed Stat utes,
t hese DHRD consultants al so do not have a significant privacy

(..continued)

privacy interest is found, the privacy interest wll be bal anced
against the public interest in disclosure. If the privacy
interest is not 'significant', a scintilla of public interest in
disclosure will preclude a finding of a clearly unwarranted

i nvasi on of personal privacy." S. Conf. Comm Rep. No. 235, 14th
Leg., 1988 Reg. Sess., S.J. 689, 690 (1988); H Conf. Comm Rep.
No. 112-88, 1988 Reg. Sess., Haw. H. J. 817, 818 (1988).

The legislative history of the UPA specifically states
that the exceptions for "personal privacy and for frustration of
| egiti mate governnent purpose” are inapplicable to the list of
records nmmde public in section 92F-12(a), Hawai i Revi sed
St at ut es. S. Conf. Comm Rep. No. 235, 14th Leg., 1988 Reg.
Sess., Haw. S.J. 689, 690 (1988); H Conf. Comm Rep. No. 112-88,
Haw. H.J. 817, 818 (1988).
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interest in their qualifications. Section 92F-14(b)(5), Hawaili
Revi sed Statutes, provides that individuals have a significant
privacy interest in "[i]nformation relating to an individual's
nongover nnent al enpl oynent hi story except as necessary to
denonstrate conpliance with requirenents for a particular
governnent position.”™ [Enphasis added]. G ven the factua
situation, we believe that the disclosure of the nongovernnental
enpl oynent history of DHRD consultants is necessary in order to
denonstrate that they are qualified to provide DHRD with

i nformati on upon which DHRD bases its deci sions.

Further, we note that under section 92F-12(a)(10), Hawai i
Revi sed Statutes, each agency nust, upon request, disclose
i nformati on about contract hires and consultants enpl oyed by the
agency, including "the contract itself, the anmount of
conpensation, the duration of the contract, and the objectives of

the contract.” Haw. Rev. Stat. § 92F-12(a)(10) (Supp. 1992). W
believe that this section was intended to apply to paid agency
consul tants® and we realize that DHRD consultants do not receive
conpensation for their services and are not under a contract with
DHRD. However, we believe that the affirmative disclosure

requi renment for information concerning contract hires and
consultants indicates that there is substantial public interest
in the disclosure of information concerning persons who provide
pr of essi onal services to an agency or who assist the agency in
performng its functions. This public interest is no |ess
substantial nerely because DHRD consul tants are not under any
formal contractual relationship and do not receive any
conpensation for their services.

In our opinion, there is a strong public interest in the
di scl osure of information revealing the professional
qual i fications of individuals who provide DHRD with techni cal
assi stance and who, as volunteers, assist DHRD in the performance
of its duties. Although the non-governnental consultants may
have a privacy interest in their professional qualifications, we
do not believe that this is a significant privacy interest
because this information "denonstrate[s] conpliance with
requi renents for a particular governnent position." Further, we

3See Vol. |, Report of the Governor's Committee on Public

Records and Privacy 110, 116 (1987), which played a significant
role in the Legislature's inclusion of section 92F-12(a)(10),
Hawai i Revi sed Stat utes.
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believe that this privacy interest is outweighed by the strong
public interest in disclosure, and the disclosure of this

i nformati on woul d not constitute a "clearly unwarranted invasion
of personal privacy" under section 92F-13(1), Hawaii Revi sed

St at ut es.

Next, we turn to examne the U PA s "frustration of a
| egiti mate governnment function" exception.

I11. FRUSTRATI ON OF A LEG TI MATE GOVERNMENT FUNCTI ON

Under section 92F-13(3), Hawaii Revised Statutes, agencies
are not required to disclose "[g]overnnent records that, by their
nature, nust be confidential in order for the governnent to avoid
the frustration of a legitimate government function.” The U PA' s
| egi sl ative history provides exanples of information which nust
be confidential in order to avoid the frustration of a legitimte
government function. We have reviewed this list, and we find
t hat none of these exanples applies to protect the nanes and
qualifications of the consultants. See S. Stand. Comm Rep. No.
2580, 14th Leg., 1988 Reg. Sess., Haw. S. J. 1093, 1095 (1988).
Furt her, because the U PA exceptions should be narrowy construed
with all doubts resolved in favor of disclosure, we decline to
extend the U PA s "frustration of a legitimte governnent
function” exception in the absence of conpelling public policy
reasons to do so. See QP Op. Ltr. No. 93-5 at 13-14 (June 7,
1993).

In previous O P advisory opinions, we found that certain
i nter-agency and intra-agency nenoranda nmay be protected under
the UPA s "frustration of a legitimte governnent function”
exception. Specifically, we found that the common | aw
"del i berative process privilege" protects records containing the
opi ni ons, evaluations, and recommendati ons of agency enpl oyees
and that are used by agency supervisors for decisionnmaking
pur poses. *

In order to qualify for protection under the "deliberative
process privilege," the information nust be both "deliberative"
and "predecisional." To be "deliberative," the governnent record

‘See O/P Op. Ltr. No. 92-27 (Dec. 30, 1992); QP Qp. Ltr.
No. 91I-24 (Nov. 26, 1991); OP Op. Ltr. No. 91-16 (Sept. 19,
1991); OP Op. Ltr. No. 90-8 (Feb. 12, 1990).
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must reflect the "give and take" of the agency's consultative
process. See OP Op. Ltr. No. 91-24 at 7 (Nov. 26, 1991). To be
"predecisional," a governnent record nust be "received by the
deci si onmaker on the subject of the decision prior to the tine
the decision is made." NLRB v. Sears, Roebuck & Co., 421 U. S
132, 151 (1984).

In previous O P advisory opinions, the OP has described the
various policy reasons that underlie the "deliberative process
privilege." In OP Opinion Letter No. 90-8 (Feb. 12, 1990), this
of fice found that the disclosure of predecisional and
del i berative records "would frustrate agency deci si on-maki ng
functions, such as the resolution of issues and the fornulation
of policies." OP Op. Ltr. No. 90-8 at 5. Additionally, federal
courts interpreting the "deliberative process privilege" have
found that if "agencies [are] forced to 'operate in a fishbow "',

t he frank exchange of ideas and opinions would cease and the
quality of adm nistrative decisions would consequently suffer.”
Dudnman Conmuni cations v. Dep't of the Air Force, 815 F.2d 1565,
1567 (D.C. Cr. 1987), quoting S. Rep. No. 813, 89th Cong., 1st
Sess. 9 (1965).

The requested information in this case consists of the nanes
and qualifications of the consultants, and not the information
that they have provided to DHRD, or any other comrunications that
t hey may have had wth DHRD. Consequently, we do not believe
that the "deliberative process privilege" applies to the
requested information. However, even if we apply the el enents of
the "deliberative process privilege" to the records containing
the names and qualifications of the consultants, this privilege
still does not protect the requested informati on because the
names and qualifications of the consultants are neither
predeci si onal or deliberative.

DHRD bel i eves that its policy of nondisclosure protects the
consultants from applicants who believe, incorrectly, that the
i nformation provided by the consultants to DHRD resulted in the
rejection of their application. However, the specul ative concern
that an applicant may harass a consultant is not a legitimte
reason for withholding the identity and qualifications of the
consul tant under section 92F-13(3), Hawaii Revised Stat utes.

In OP Opinion Letter No. 89-9 (Nov. 20, 1989), we addressed

the simlar issue of whether the identities of |aw school
adm ssions committee nenbers nust be publicly avail abl e under the
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U PA. W concluded that the identities of the | aw school

adm ssions committee nenbers should be disclosed because (1) the
identities of the commttee nenbers who are | aw school students
are made public through elections held by the student body, and
(2) disclosure would not chill the candor anong the commttee
menbers, nor would it result in the premature disclosure of the
recomended outcone of the deliberative process.

I n anot her advi sory opinion, the OP exam ned whether the
identities of University of Hawaii enpl oyees serving on a search
commttee of the college should be disclosed under the UPA In
OP Opinion Letter No. 90-16 (April 24, 1990), we determ ned that
such disclosure "may subject commttee nenbers to occasiona
unwant ed overtures on behalf of an applicant, but this possible
ef fect shoul d not hanper any di scussion and deliberation anong
comm ttee nenbers about the applicants.” OWP OQp. Ltr. No. 90-16
at 5. Consequently, we found that disclosure of the search
commttee nenbers' identities would not result in the
"frustration of a legitimte governnent function" under the U PA

We believe that the issue concerning the disclosure of the
consultants' identities and qualifications is anal ogous to the
facts presented in OP OQpinion Letter No. 89-9 and O P Opinion
Letter No. 90-16. As with those opinion letters, in this case,
we are concerned with the disclosure of the identities and
qualifications of the consultants rather than the disclosure of
the actual information that they provide to DHRD in the
application review process. W believe that disclosure of only
the identities and qualifications of the consultants will not
prevent these persons from conmmunicating candidly with DHRD and,
t hus, DHRD cannot withhold this information from di scl osure under
the UPA s "frustration of a legitimte governnent function”
excepti on.

We al so note that, unlike the commttee nenbers in QP
Opinion Letter No. 89-9 and O P Opinion Letter No. 90-16, the
consul tants do not nake final decisions regarding the acceptance
or hiring of the applicant. Rather, the consultants nerely
provi de technical information to DHRD enpl oyees and, thus, do not
play any role in the actual decisionmaking. However, even if the
consultants did participate in the decisionmaki ng process, their
nanmes and qualifications would still be publicly accessible
because none of the U PA exceptions to required agency disclosure
operate to protect this information.
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CONCLUSI ON

We conclude that the U PA' s exceptions for a clearly
unwarrant ed i nvasi on of personal privacy exception and for
information which, if disclosed, would result in a frustration of
a legitimte governnent function do not permt DHRD to w thhold
the names and qualifications of the consultants it uses in
reviewi ng applications for State civil service positions. In
addi tion, none of the other U PA exceptions in section 92F-13,
Hawai i Revised Statutes, apply to the facts present here.

Furt her, based upon the anal ogy between the contract consultant
information required to be nade public under section
92F-12(a)(10), Hawaii Revised Statutes, and al so because the
names and qualifications of State enployees are considered public
i nformati on under section 92F-12(a)(14), Hawaii Revi sed Stat utes,
we believe that the nanmes and qualifications of DHRD consultants,
paid or unpaid, both governnent enployees as well as private
sector enpl oyees, nust be publicly disclosed, upon request, under
t he Ul PA.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc

C: Honor abl e James Takush
Depart ment of Human Resources Devel opnent
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